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Question 4

Richard, a resident of California, created a revocable, inter vivos trust in 1998
at the urging of his wife, Alicia, who was also his attorney. Alicia drafted the trust
instrument.

Richard conveyed all of his separate property to the trust. The trust instrument
named Alicia as trustee with full authority to manage the trust and invest its assets.
By the terms of the trust, Richard was to receive all of the income during his life.
Upon his death, his child by a former marriage, Brian, and Alicia’s daughter by a former
marriage, Celia, would receive for their lives whatever amounts the trustee in her
discretion thought appropriate, whether from income or principal. Whatever remained
of the principal on the death of the last income beneficiary was to be divided equally
among the then-living heirs of Brian and Celia. Celia was included as a trust
beneficiary only after Alicia convinced Richard that this was necessary to avoid a
possible legal action by Celia, although Alicia knew there was no legal basis for any
claim by Celia.

Celia had lived with Alicia and Richard from her 10" birthday until she graduated
from college at age 21 in 1990. Although Richard had once expressed an interest in
adopting her, he was unable to do so because her natural father refused to consent.
After Celia’s college graduation, however, she rarely communicated with either Richard
or Alicia.

After creation of the trust, and while Richard was still alive, Alicia invested one-
half of the trust assets in a newly-formed genetic engineering company, Genco. She
lent the other one-half of the trust’s assets at the prevailing market rate of interest to
the law firm of which she was a partner.

Richard died in 2000, survived by Alicia, Brian and Celia. Brian, upset with the
way Alicia has handled the trust assets, seeks to have the trust declared invalid or, in
the alternative, to have Alicia removed as trustee and require her to indemnify the
trust for any losses.

1. What grounds, if any, under California law can Brian assert for invalidating
the trust, and what is the likelihood Brian will succeed? Discuss.

2. What grounds, if any, under California law can Brian assert for removing
Alicia as trustee and requiring her to indemnify the trust, and what is the likelihood
Brian will succeed? Discuss.

3. As an attorney, independent of her capacity as trustee, has Alicia violated
any rules of professional responsibility? Discuss.
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